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Arising out of Order-In-Original No 0790405/05/PGN/2017-18  Dated: 28/08/2018
issued by: Supdt Commissioner-Central Excise (Div-IV (AR-V)), Ahmedabad North,

2 aﬁaﬁmﬁaﬁwwww (Name & Address of the Appellant/Respondent)
M/s Navkar Transcore Pvt Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the’
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challen
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid .
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iif) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) sva{mra:srﬁrm;n%mé?maaﬁaﬁawaﬁmmﬁaﬁﬁﬁmﬂﬁrm
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.

*
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ORDER-IN-APPEAL

M/s. Navkar Transcore Pvt Ltd., Survey No.439/1+2, Matoda,
Opp.Chcharwadi Vasna Bus Stop, Sarkhe] Bavla Road, Ahmedabad (ior short -
‘appellant”) has filed this appeal against OIO No. 0790405/05/PGN/2017-18 dated
28.08.2018 (for short -“impugned order”), passed by the Superintendent, CGST,
Range-1V, Division IV, Ahmedabad North (for short - ‘adjudicating authority”).

2. Briefly, the facts are that a show cause notice dated 28.09.2017 was
issued to the appellant, alleging that [i] they were engaged in exempted service
viz. trading activity in addition to manufacturing goods falling under chapter 74 of
Central Excise Tariff Act, 1985 and had availed/utilized CENVAT credit for the
period from January 2016 to June 2017 in respect of common taxable services but
had failed to maintain separate accounts as stipulated in Rule 6 of the CENAT Credit
Rules, 2004 (CCR). The said show cause notice was proposed for recovery of said
wrongly availed Cenvat credit of Rs.1,26,553/- in terms of Rule 6(3) of CCR for non
maintenance of separate accounts for taxable and exempted service with interést.
Vide the impugned OIO, the adjudicating authority decided the aforementioned
show cause notice wherein he confirmed the demand along with interest and also
imposed penalty of Rs.12,655/- under Section 11AC(1)(a) of the Central Excise

Act, 1944 (CEA) .

3 Feeling aggrieved, the appellant, has filed this appeal on the following

grounds that:

o They availed cenvat credit inputs used in the manufacture of dutiable
goods only; however, input services on which cenvat credit was
availed were commonly used in the manufacture of dutiable as well as
exempted service, as trading activity being considered as exempted

service.

« In light of determination of amount as per Rule 6(3A)©(iii)(iv) of CCR,
they are required to pay Rs.13,655/- only, therefore, the demand of
Rs.1,26,553/- against the provisions of CCR is not sustainable.

e Since they have paid the said amount with interest, attributing to input
services used in or in relation to exempted services, order passed by

the adjudicating authority may be set aside.
e They placed reliance on OIA No.AHM-EXCUS-003-APP-04-17-18 dated

27.04.2018 and related case laws.
4. Personal hearing in the matter was held on 29:01:2019. Shri
P.G.Mehta, Advocate, appeared on behalf of the appellant and reiterated the

arguments made in the grounds of appeal. He submitted further written

submission.

5. I have gone through the facts of the case, the appellant’s grounds of
appeal, and submissions made during the course of personal hearing. The issue to
be decided is whether the demand of Rs.1,26,553/- for the period of January 2016
to June 2017, confirmed in terms of Rule 6 of CCR along with i '

is correct or otherwise.
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6. The dispute as is evident revolves around Rule 6 of the CCR, which is
extensively quoted in the show cause notice and the impugned order. The text of
the rule is therefore, not re-produced. The adjudicating authority while confirming
the demand has held that the appellant is involved in manufacture of excisable
goods as well as in trading activities; that since the trading activities has been
included under the definition of exempted service w.e.f 31.03.2011, the appellant is
required to be followed the conditions and limitation as laid down in the provisions
of Rule 6(3) and 6(3A) of CCR; that they had not maintained separate accounts for
availing CENVAT credit in respect of common services for manufacturing and
trading as required under the said rule.

5 I observe that Rule 6(1) of CCR, clearly states that CENVAT credit shall

not be allowed on input service used in manufacture of exempted goods or

provision of exempted services except in the circumstances mentioned in sub-
rule(2). Rule 6(2), ibid, puts an obligation on a manufacturer who avails CENVAT
credit in respect of inputs and input services, used in both dutiable and exempted

final products, to maintain separate records. Rule 6(3), ibid, a non-obstante clause,

gives a facility to a manufacturer, opting not to maintain separate accounts to

either

[a] pay an amount of 6% of the value of exempted goods; or

[b] pay an amount as determined under rule 3A; or

[c] maintain separate accounts and take CENVAT credit as per conditions therein

and thereafter, pay an amount as per sub rule 3A of CCR.,
8. I observe from the above that there is no dispute from either side with
respect to the activities carried out by the appellant. Further, I observe the issue
involved in the matter in respect of the appellant for previous periods was decidec
by me vide OIA dated 21.12.2017 by upholding the Order-in-Original. However,
later on in other cases, in view of the Joint Secretary (TRU) has issued a letter no.
334/8/2016-TRU dated 29.2.2016 and the decisions of Hon’ble Tribunal, Mumbai in
the case of M/s Hindustan Antibiotics Ltd [2016 (42) STR 387]; the Hon'ble Tribunal
Hyderabad in the case of M/s Aster Pvt Ltd [2016 (43) STR 411]; and the Principal
Bench, CESTAT, New Delhi in the case of CCE, Udaipur V/s Secure Meters Ltd
[2017 (354) ELT 146], I hold that the demand of Cenvat credit under Rule 6 which
is more than the CENVAT credit availed would clearly be against the spirit of

reversal.

10. In view of amended provisions of Rule 6 (3) of CCR, the Joint Secretary
(TRU) has issued a letter no. 334/8/2016-TRU dated 29.2.2016 which states that:
(h) Rule 6 of Cenvat Credit Rules, which provides for reversal of credit in respect of

inputs and input services used in manufacture of exempted goods _or for provision of
exempted services, is being redrafted with the obje i

credit.
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(i) sub rule (1) of rule 6 is being amended to first state the existing principle that
CENVAT credit shall not be allowed on such quantity of input and input services as is
used in or in relation to manufacture of exempted goods and exempted service. The
rule then directs that the procedure for calculation of credit not allowed is provided in
sub-rules (2) and (3), for two different situations.

(ii) sub-rule (2) of rule 6 is being amended to provide that a manufacturer who
exclusively manufactures exempted goods for their clearance up to the place of
removal or a service provider who exclusively provides exempted services shall pay
(i.e. reverse) the entire credit and effectively not be eligible for credit of any inputs
and input services used.

(iii) sub-rule (3) of rule 6 is being amended to provide that when a manufacturer
manufactures two classes of goods for clearance upto the place of removal, namely,
exempted goods and final products excluding exempted goods or when a provider of
output services provides two classes of services, namely exempted services and
output services excluding exempted services, Page 33 of 38 then the manufacturer or
the provider of the output service shall exercise one of the two options, namely, (a)
pay an amount equal to six per cent of value of the exempted goods and seven per
cent of value of the exempted services, subject to a maximum of the total credit taken
or (b) pay an amount as determined under sub-rule (3A).

(iv) The maximum limit prescribed in the first option would ensure that the amount to
be paid does not exceed the total credit taken. The purpose of the rule is to deny
credit of such part of the total credit taken, as is attributable to the exempted goods
or exempted services and under no circumstances this part can be greater than the
whole credit.

However, this amendment reflects the interpretation and intent of the Government.

In-fact Joint Secretary himself states that the rules are being redrafted with the
objective of simplifying and rationalizing the same without altering the established

principles of reversal of such credit. Even otherwise to demand an amount under

Rule 6 which is more than the CENVAT credit availed would clearly be against the
spirit of reversal.  Though the above referred amendment has made in a

clarification nature and not specified any retrospective effect, the intent of the

Government is very clear.

11. In view above, I hold that the activity carried out by the appellant is falling
within the meaning of ‘exempted service’ as defined under Rule 2(e) of CCR. It is
not under dispute that the appellant had availed Cenvat credit on input services
which were used in relation to both dutiable and exempted activity. Therefore, it
was imperative on the appellant, to either, not take CENVAT credit in respect of
input service used in trading activity or maintain separate accounts as per Rule
6(2), ibid. However, as is already mentioned, the appellant took CENVAT credit in
respect of input service used in trading activity and also failed to maintain separate
accounts. Therefore, the provisions of Rule 6 (3) of CCR clearly attracts in

appellant’s case. However, looking into the spirit of Board’s circular as referred to

above, I hold that the Cenvat credit demanded is not more than the credit availed.

In the instant case, I observe that the demand for the period in dispute was raised
on the basis of percentage of trading value. Therefore, the Cenvat credit availed on
nt contended that

such exempted service is required to be determined. Th

#°
in light of determination of amount as per Rule 6(3
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required to pay Rs.13,655/- only and they have paid the said amount with interest
on 30.07.2018/27.10.2018.

12. I further, observe that the Hon'ble Tribunal, Mumbai in the case of M/s
Hindustan Antibiotics Ltd [2016 (42) STR 387]; the Hon’ble Tribunal Hyderabad in
the case of M/s Aster Pvt Ltd [2016 (43) STR 411]; and the Principal Bench,
CESTAT, New Delhi in the case of CCE, Udaipur V/s Secure Meters Ltd [2017 (354)
ELT 146] has allowed proportionate reversal of credit and held that the failure if any -
is only procedural lapse of not filing declaration of availing option. The said

decisions are squarely applicable to the instant case.

12 In view of above discussions, I feel that this issue is required to be

considered by the adjudicating authority for determining the Cenvat credit availed

by the appellant on such exempted service, as such, I remand the issue to the

adjudicating authority for considering the matter in view of above discussion.

13, In this backdrop, I set aside the impugned order and remand the case to
the adjudicating authority. The appeal filed by the appellant stands disposed of in
above terms (erdiersarl grer & i T8 ST T T STk a<is & AT ST g1).
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Attested

AR
Superintendent (Appeal),
Central Tax,Ahmedabad.

By RPAD.

To,

M/s. Navkar Transcore Pvt Ltd.,
Survey No.439/1+2, Matoda,
Opp.Chcharwadi Vasna Bus Stop,
Sarkhej Bavla Road, Ahmedabad

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Commissioner, Central Tax, Ahmedabad-Noroth.

The Assistant Commissioner, System, Central Tax, Ahmedabad North.
The Assistant Commissioner, CGST, Div-1V, Ahmedabad North

The Range Superintendent, CGST, AR-V/Div-1V, Ahmedabad North

\/Guard File.
7. P.A.
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